








Directors of nonprofit 
corporations are not 

liable where they 
exercise their business 

judgment in making 
decisions on behalf of 

organization.

Parameters not clearly 
defined (compare for 

profit context)

Statutory law governing 
nonprofit corporations 

simply refers to the duty 
of care

Essentially means 
directors are not liable 
for simple negligence 
absent fraud, illegality 

or a disabling conflict of 
interest



Keep the following 
information 

accessible in a 
Board 

Book/Director’s 
Notebook:

• Articles of 
Incorporation/Certificate of 
Formation

• Bylaws
• Conflict of Interest Policy 
• Minutes for the previous year
• Most recent audit/review
• Budget and most recent 

financials



A Director 
Should 
Seek to Do 
the 
Following:

Familiarize herself with material aspects of the 
organization

Faithfully attend meetings

Read materials and prepare for meetings

Ask questions before, during and after meetings

Exercise independent judgment

Rely on appropriate sources of information

Review minutes of the board

Seek to stay informed as to legal obligations and 
good governance





Corporate Opportunity

 Prohibits a director from usurping corporate 
opportunities (i.e. opportunities in which the 
corporation has a legitimate interest or expectancy 
and the financial resources to exploit)

 Where closely related to corporate operations, 
must disclose (timely)

 Defenses where no disclosure:
 Not same line of business
 Corporation abandoned opportunity
 Corporation lacked financial resources to pursue the 

opportunity



Not inherently unethical or a violation of law

Note:  Loans to directors are a statutory violation

Key is disclosure and how the director and board then deal 
with a disclosed conflict (i.e. upon disclosure the board 
should provide a disinterested review of the matter)

Decision makers should consider adopting a conflict of 
interest policy







 Express restriction (such as in a gift instrument)
 This gift is for the express purpose of medical 

research into cures for the Ebola virus.

 Response to solicitation
 All funds raised will be used for humanitarian aid in 

Liberia.

 Arising from governing documents
 This Corporation is organized and shall be operated 

for the charitable purpose of animal rescue.



 Analogized to the creation of a charitable trust 
[does not impose duties of trustees on directors]

 Binding on charitable recipient

 Fiduciary duty imposed on directors

 Debate concerning 

restrictions arising from 

governing documents







Did any ODTKE have 
a family relationship 

or business 
relationship with any 

other ODTKE?

Ordinary course of 
business exception

Privileged 
relationship 
exception
• Attorney and client
• Medical professional and 

patient
• Clergy and communicant

$10,000 threshold for 
reporting

Reasonable efforts to 
obtain -
questionnaire
• With name, title, date, 

and signature of each 
person sent any time 
during year





Conflict of Interest/Annual Disclosures
• Adopting a conflict of interest policy helps ensure that officers 

and directors disclose their interests.
• Adopting a conflict of interest policy is not a state or federal 

law requirement.

Some transactions are simply not allowed:
• loans to directors and (subject to certain exceptions) officers 

(prohibited under Texas law; TBOC § 22.225)
• Directors who vote for or assent to the making of any such 

loan in violation of the statutory prohibition are jointly and 
severally liable to the corporation for the amount of such loan 
until the loan is fully repaid.



Whistleblower Policy
• encourages staff to come forward with 

credible information on illegal practices or 
violations of adopted policies of the 
organization;

• specifies protection from retaliation; and
• identifies staff, board members, or outside 

parties to whom such information can be 
reported.



Document 
Retention and 

Destruction Policy

• identifies the 
record retention 
responsibilities of 
staff, board 
members, and 
outsiders for 
maintaining and 
documenting the 
storage and 
destruction of the 
organization’s 
documents and 
records.

A Document 
Retention and 

Destruction Policy

• should include 
guidelines for 
handling 
electronic files

• should cover 
backup 
procedures, 
archiving of 
documents, and 
regular check-ups 
of the reliability of 
the system.

Again, unlike most 
SOX provisions, the 

document 
preservation 

provisions of SOX 
apply to nonprofit 
corporations and 
carry significant 

criminal penalties.  



Gift Acceptance 
Policy

Political Activity 
Policy

Code of Conduct

Joint Venture Policy

Expense 
Reimbursement 
Policy

990 to the Board 
Policy

Policy on 
Chapters, 
Affiliates, and 
Branches

Executive 
Compensation 
Policy




















